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Tax policy and the COVID-19 crisis™

Richard Collier, Alice Pirlot and John Vella*

This article provides some preliminary thoughts on tax policy and the COVID-19 crisis. In the first part,
it discusses fiscal measures available to policymakers in response to the COVID-19 crisis. The role of
taxation will evolve over the different phases of the pandemic: measures have already been adopted
to respond to the crisis in the short-term, but questions remain as to the types of measures that should
be adopted in the medium and longer-term. In the second part, this article discusses the current and
possible future effects of the pandemic on international tax policy.
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l. Introduction

This article discusses fiscal measures available to policymakers in response to the COVID-19 crisis. It
also offers some preliminary thoughts on the current and possible future effects of the crisis on
international business taxation.?

Many countries around the world have responded to the COVID-19 crisis through unprecedented
lockdowns, severely restricting economic activity as well as the personal movement of their citizens.
This has had a devastating effect on economies. Both the IMF and the OECD have estimated that the
lockdown will result in significant GDP loss for the period that it remains in place.? At the time of writing
it is unclear when lockdowns will be lifted completely. It is likely that they will be lifted in a phased way
and that this process will differ from country to country. It is also likely that elements of the lockdown
may need to be reinstated before the pandemic is overcome.

Tax policy has an important role to play in alleviating and addressing the negative consequences of the
lockdown on the economy. This role will evolve with the different phases of the crisis caused by the
pandemic, and the first part of this article sets out and discusses a number of tax policy options in each
phase.? In the first phase, while the lockdown is in place and countries are experiencing an acute overall

" The final version of this paper will be published in Volume 48 of Intertax (Issue 8/9).

*Richard Collier, Associate Fellow at the Oxford University Centre for Business Taxation, richard.collier@sbs.ox.ac.uk; Alice
Pirlot, Research Fellow at the Oxford University Centre for Business Taxation, Alice.Pirlot@sbs.ox.ac.uk; John Vella, Associate
Professor of Taxation in the Faculty of Law at the University of Oxford and Assistant Director of the Oxford University Centre
for Business Taxation, John.Vella@law.ox.ac.uk.
1 Please note that this article has been written with the information available up to the 15t of May 2020. The authors would
like to express their thanks to Michael Devereux and all the researchers at the Oxford University Centre for Business Taxation.
2 IMF, World Economic Outlook, The Great Lockdown, Chapter 1 (April 2020), available at
https://www.imf.org/en/Publications/WEO/Issues/2020/04/14/weo-april-2020 (accessed 1 May 2020); OECD, Evaluating
the initial impact of Covid containment measures on activity, (OECD Publishing, 2020). See also G-20 Surveillance Note, COVID-
19 — Impact and Policy Considerations, G-20 Finance Ministers and Central Bank Governors’ Meetings, (15 April 2020),
available at https://www.imf.org/external/np/g20/pdf/2020/041520.pdf (accessed 1 May 2020).

3 The classification in three phrases draws on that of A. Bénassy-Quéré et al., COVID-19: Europe needs a catastrophe relief
plan, (11 March 2020), available at https://voxeu.org/article/covid-19-europe-needs-catastrophe-relief-plan (accessed 1

May 2020).
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disruption, tax measures can help mitigate the impact of the crisis by providing businesses and
households with cash flow in order to avoid a complete collapse of the economy. In the second phase,
once the lockdown is lifted, businesses and households are likely to require similar economic support
measures. Again, tax policy can assist in keeping businesses afloat. However, in this phase, once there
is sufficient certainty about the recovery, fiscal policymakers might also consider introducing
incentives to stimulate demand and re-establish supply chains. In the third phase, the longer term, tax
policy will turn back to its traditional primary objective, namely the generation of revenue. Indeed,
once the crisis is over, it is likely that tax will play a key role in offsetting the costs of the crisis.

In the second part of this article the focus narrows to international business taxation, as the crisis
comes at a critical juncture in the history of the international tax system. The 137 member countries
and jurisdictions of the Inclusive Framework are currently discussing fundamental and unprecedented
reform of the system, and the time for taking final decisions on new and momentous policy directions
is fast approaching. Pressure to reach multilateral agreement is high, not least because of wide-spread
public and political demand for reform and the growing threat of unilateral action by countries. Against
that background, this article asks whether the crisis has provided any further lessons about the existing
tax system and reflects on how it may impact the international policy debate at this delicate time.
The article proceeds as follows. Section |l analyses tax measures that have already been introduced in
Phase | of the crisis and measures that have been proposed for Phases 2 and 3. Section Il considers a
number of issues created by the crisis which impact elements of the existing international tax system
and then reflects on the impact the crisis may have on the broader policy debate as the time for major
decisions about the system approaches. Section IV concludes.

Il. Tax policy responses to the COVID-19 crisis
Phase I: short-term tax responses

Various economic support measures, including tax measures, have already been adopted as a first,
short-term, response to the COVID-19 crisis. The objective of this section is not to provide an
exhaustive list of all these different measures. Such analyses have already been published elsewhere
and an extensive overview of the measures that have been taken so far is available on the OECD
website.* Instead, this section classifies these measures into four main categories. This highlights the
fact that fiscal responses have primarily addressed four main objectives: boosting cash flow,
influencing behaviour, supporting health action and providing legal certainty.’

4 See the database (“Tax policy measures taken so far”) on OECD, Tackling Coronavirus (COVID-19): contribution to a global
effort, available at http://www.oecd.org/tax/tax-policy/ (accessed 1 May 2020). See also J. Rogers-Glabush & T. Morales,
Emergency Tax Measures in Response to the COVID-19 Pandemic 60 European Taxation 7 (2020). See also, the IMF, Policy
responses to COVID-19, Policy Tracker, available at https://www.imf.org/en/Topics/imf-and-covid19/Policy-Responses-to-
COVID-19 (accessed 1 May 2020).

5 Other criteria could be used to classify the short-term tax responses to the crisis. For examples, measures could be divided
on the basis of their fiscal or non-fiscal nature, their direct or indirect tax nature or based on the timing of their adoption.
See, for example, the fivefold classification used by the OECD (OECD, Tax and Fiscal Policy in Response to the Coronavirus
Crisis: Strengthening Confidence and Resilience (OECD Publishing, 2020), at p. 12, available at https://www.oecd.org/tax/tax-
policy/tax-and-fiscal-policy-in-response-to-the-coronavirus-crisis-strengthening-confidence-and-resilience.htm (accessed 1
May 2020), and following. See also the IMF report that distinguishes between “spending-side measures”, “revenue-side
measures” and “government-supported liquidity measures”: IMF, Fiscal Monitor: Policies to Support People During the
COVID-10 Pandemic, (April 2020), pp. 17-18.
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A first category includes domestic measures aimed at boosting cash flow, either directly via the
allocation of lump-sum subsidies and/or government guarantees for business loans or indirectly via
the tax system. These measures can be used to support households as well as businesses. From a tax
perspective, three subcategories of measures have been adopted by countries.

First, many countries have introduced measures that modify the temporal application of the tax
system with a view to helping alleviate cash-flow pressure for businesses. Generally speaking, these
measures apply to all businesses. For example, most countries have allowed the deferral of the
payment of certain taxes, such as corporate income tax (CIT) or value added tax (VAT). Some countries
have also waived or lowered interest rates on late payments and/or speeded up tax refunds. In the
UK, for example, a range of such measures has been introduced: the deferral of VAT payments, the
deferral of income tax payments for the self-employed to January 2021 (instead of July 2020), the
freezing of late payment penalties and interest in case of deferral, and the use of the HMRC time to
pay service for businesses and the self-employed in financial distress.®

Second, some countries have introduced more radical measures that exempt businesses from paying
part of their usual tax bill. Generally, these measures apply only to specific sectors that are deemed to
be particularly affected by the crisis. For example, the UK has introduced a business rates holiday for
the retail, hospitality and leisure sectors.” On the upside, the targeted scope of such measures
indicates that the government is trying to support the businesses that need it the most. On the
downside, some businesses might fall out of the scope of this tax benefit, despite their need for
economic support.

Third, some countries have relaxed the conditions that apply to the application of some favourable tax
provisions. For example, some countries have introduced more generous provisions with regard to the
carry forward (or back) of losses.® Some other countries, such as the UK, have relaxed the conditions
on non-taxable business expenses for employees working from home, which arguably facilitates the
transition to homeworking by limiting related costs.’

Some countries have suggested that aid measures to alleviate the economic consequences of the
pandemic should be denied to companies that rely on tax avoidance strategies. For example, Denmark
has announced that companies that are registered in jurisdictions mentioned on the EU list of “non-

6 These measures, as well as other countries’ measures, are listed in CIAT/IOTA/OECD, Tax Administration Responses to
COVID-19: Measures Taken to Support Taxpayers, (21 April 2020), available at https://www.oecd.org/coronavirus/policy-
responses/tax-administration-responses-to-covid-19-measures-taken-to-support-taxpayers/ (accessed 1 May 2020). See
also UK, Financial support for businesses during coronavirus (COVID-19), (3 April 2020) available at
https://www.gov.uk/government/collections/financial-support-for-businesses-during-coronavirus-covid-19#paying-tax
(accessed 1 May 2020).

7 See the UK Government, Financial support for businesses during coronavirus (COVID-19) (3 April 2020), available at
https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/covid-19-support-
for-businesses (accessed 1 May 2020). Similar measures apply in Northern Ireland, Scotland and Wales. See also, in England,
UK Guidance, Check if your nursery is eligible for business rates relief due to coronavirus (COVID-19) (22 March 2020), available
at https://www.gov.uk/guidance/check-if-your-nursery-is-eligible-for-business-rates-relief-due-to-coronavirus-covid-19
(accessed 1 May 2020). For Scotland, see UK, The Non-Domestic Rates (Coronavirus Reliefs) (Scotland) Regulations 2020,
available at http://www.legislation.gov.uk/ssi/2020/101/contents/made (accessed 1 May 2020).

8 See the countries with “enhanced loss offset provisions” in the OECD database, supra n. 4.

9 See the UK Guidance, Check which expenses are taxable if your employee works from home due to coronavirus (COVID-19),
(26 March 2020), available at https://www.gov.uk/guidance/check-which-expenses-are-taxable-if-your-employee-works-
from-home-due-to-coronavirus-covid-19 (accessed 1 May 2020).
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cooperative jurisdictions” should not get access to the COVID-19 aid measures.'° France announced a
similar measure but it is unclear whether and how the rule will be applied in practice.!* Further detail
would be required to make informed comment on these proposals and we thus limit ourselves to some
general comments here. The underlying rationale for these measures appears to be that of denying
assistance to companies that do not pay their “fair share of tax”.!> But imposing sanctions with
potentially very significant consequence on companies for having engaged in planning activity which —
while potentially aggressive — still falls within the ambit of the law is problematic for a number of
reasons, especially where the application of any particular test leaves significant discretion to state
authorities. First, there are the legal fundamentals: The rule of law broadly requires that taxpayers are
taxed according to the law as enacted by the legislature and — if in doubt — interpreted by the
judiciary.'® Second, there may be various practical problems to contend with, in some instances linked
to the underlying conceptual problem of defining the ambit of the “avoidance” that is to be targeted.
Countries seeking to combat the avoidance problem through swiftly-enacted and ad hoc populist
measures may find it difficult to achieve their objectives. In particular, identifying companies that pay
less than their “fair share” is - at best — challenging, because the concept is amorphous. Tying such
measures to lists of tax havens may appear to be a convenient solution but it is likely to prove
problematic. For a start, these lists, including the one produced by the EU, are notoriously flawed.*
Furthermore, while generally indicative of aggressive tax planning behaviour, the use of tax havens is
not necessarily conclusive evidence even of this kind of planning in every single case. Finally, even if
there was clear evidence of aggressive tax planning through the use of tax havens, it is not clear why
a company using this type of planning should be treated differently to one using other planning
strategies, including purely domestic tax planning. Therefore, while it is perfectly understandable that
in an economic crisis there will be a refocussing on the need to combat tax avoidance, this should be

10 See IBFD, tax news, Denmark, COVID-19 Pandemic: Emergency Tax Measures Banned for Tax Haven Companies and Profit
Distributions.

11 For Denmark, see A. Colon, Denmark Nixes COVID-19 Relief for Companies in Tax Havens, Tax Notes (20 April 2020),
available at https://www.taxnotes.com/featured-news/denmark-nixes-covid-19-relief-companies-tax-
havens/2020/04/20/2cfpp (accessed 1 May 2020). For France, see L. Saint-Martin et A. de Montgolfier, Rapport fait au nom
de la Commission mixte paritaire chargée de proposer un texte sur les dispositions restante n discussion du projet de loi de
finances rectificative pour 2020, (23 April 2020), available at http://www.assemblee-
nationale.fr/dyn/15/rapports/2820/115b2832 rapport-fond (accessed 1 May 2020). See also the European Parliament,
Resolution on EU coordinated action to combat the COVID-19 pandemic and its consequences, (2020/2616(RSP)) (17 April
2020), available at https://www.europarl.europa.eu/doceo/document/TA-9-2020-0054 EN.html (accessed 1 May 2020).
Note that this resolution refers to “tax evasion” and not tax avoidance: the European Parliament “insists that the EU
institutions and the Member States ensure that public financial support provided to firms in order to combat the economic
effects of COVID-19 is conditional upon the funding being used to benefit employees and the recipient firms refraining from
bonuses to the management, tax evasion, paying out dividends or offering share buy-back schemes for as long as they receive
such support” (para. 34).

12 See J. Thacker, Tax Justice in a Time of Crisis,_(27 April 2020), Church action for Tax justice, available at
https://www.catj.org.uk/blog/april-27th-2020 (accessed 1 May 2020); M. Hodge, Companies who avoid tax in good times
shoudn’t get bailouts now, (28 April 2020), The Times UK, available at https://www.thetimes.co.uk/article/companies-who-
avoid-tax-in-good-times-shouldnt-get-bailouts-now-k91I7h2jh (accessed 1 May 2020). See also the many reference to the
“fair share of tax” during the second reading (House of Commons), Finance Bill 2019-21 (27 April 2020) available at
https://services.parliament.uk/bills/2019-21/finance.html (accessed 1 May 2020) and the question of Lord Berkeley to ask
her Majesty’s Government what plans they have to make it a condition for any company in receipt of state support as a result
of COVID-19 to agree to not participate in any artificial tax avoidance arrangements, (29 April 2020), available at
https://lordsbusiness.parliament.uk

13 Moreover, under EU law, such measures could violate the fundamental freedoms, in particular the free movement of
capital provisions.

14 By any measure the use of such a simple listing is likely to prove a relatively crude assessment mechanism. Further, the
use of such lists is often criticised as involving political rather than tax technical factors.

15|t seems clear that despite the changes brought about by the BEPS project and related initiatives, the international business
tax system remains susceptible to avoidance.
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done through considered and effective reform of the tax system, rather than through ad hoc populist
reform which may well ultimately fail to hit its target and also impact “innocent” employees who have
nothing to do with the tax planning activities of their employer.

Aside from the lists on tax havens, other proxies have been used to create linkages between the
allocation of benefits and the payment of tax contributions.'® For example, some countries calculate
benefits as a percentage of the taxable income that has been declared over past years.!” Moreover,
when they are taxable, benefits will automatically be linked to the tax system which, under progressive
tax systems, allows differentiation between taxpayers.'®

A second category of domestic measures includes measures that are designed to influence behaviour.
Many countries have adopted non-fiscal measures aimed at encouraging businesses to “furlough”
their employees (which involves creating a temporary leave of absence arrangement rather than laying
them off). These measures vary from the adoption of more flexible labour law provisions to the
introduction of temporary income support measures. For example, in the UK, the Coronavirus Job
Retention Scheme provides a wage subsidy that covers 80% of the wage costs of furloughed
employees, up to £2,500, for up to 3 months.'® Such conditional measures might be more suitable than
unconditional lump-sum subsidies as they provide incentives to business not to lay off (i.e. terminate
the employment of) employees.?° In addition to these measures focused on employment, a few
countries have also adopted tax measures aimed at encouraging investment and consumption, such
as reduced VAT rates and accelerated capital allowances.? These measures might not be suitable in
the first phase of the crisis as the lockdown might not allow demand to be boosted and functioning
supply-chains to be re-established.?

A third category of domestic tax measures includes ad hoc measures that are directly targeted at
supporting health priorities by discouraging contact between people and/or facilitating the trade of

16 Moreover, such use of linkages is not limited to the payment of taxes: the allocation of benefits can be made conditional
on other policy objectives. For example, crisis support measures could be made conditional on a commitment to reduce
carbon emissions, as suggested by the IMF Fiscal Affairs Department. See IMF, Fiscal Affairs Department, Greening the
Recovery, Special Series on Fiscal Policies to Respond to COVID-19 (20 April 2020), available at
https://www.imf.org/en/Publications/SPROLLs/covid19-special-notes (accessed 1 May 2020).

17 For example, in the UK, self-employed are allowed to claim a taxable grant if they have lost income due to coronavirus. See
the UK Guidance, Check if you can claim a grant through the Self-employment Income Support Scheme, (26 March 2020),
available at  https://www.gov.uk/guidance/claim-a-grant-through-the-coronavirus-covid-19-self-employment-income-
support-scheme (accessed 1 May 2020).

18 Along this line, see D. Marron, If We Give Everybody Cash to Boost the Coronavirus Economy, Let’s Tax It, Tax Policy Center
(18 March 2020), available at https://www.taxpolicycenter.org/taxvox/if-we-give-everybody-cash-boost-coronavirus-
economy-lets-tax-it (accessed 1 May 2020). See also G. Mankiw, A Proposal for Social Insurance During the Pandemic, (23
March 2020), available at http://gregmankiw.blogspot.com/2020/03/a-proposal-for-social-insurance-during.html (accessed
1 May 2020).

19 See the UK Guidance, Check if you can claim for your employees’ wages through the Coronavirus Job Retention Scheme, (26
March 2020), available at https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-
scheme (accessed 1 May 2020).

20 See M. Devereux et al. Discretionary Fiscal Responses to the Covid-19 Pandemic, Oxford Review of Economic Policy,
forthcoming.

21 See the countries with “accelerate or enhanced tax depreciation provisions” and those with tax policy measures to “support
consumption” mentioned in the OECD database, supra n. 4. See also OECD, Tax and Fiscal Policy in Response to the
Coronavirus Crisis, supra n. 5.

22 See M. Harding and H. Simon, Consumption tax revenues under COVID-19: Lessons from the 2008 global financial crisis,
OECD paper series on tackling the COVID-19, available at https://www.oecd-forum.org/badges/1420-tackling-covid-19
(accessed 1 May 2020). See also Devereux et al., supra n. 20.
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essential products.? In other words, these measures are aimed at preventing the tax system from
becoming an obstacle to the mitigation of the health crisis. For example, in the UK, the duties and VAT
on vital medical imports have been lifted, which should facilitate the supply of necessary medical
equipment.2* Similarly, the previously-imposed charge on the use of plastic bags is no longer obligatory
for online grocery shopping, which is supposed to reduce risks of contamination and speed up
deliveries in order to minimize the need for people to visit grocery shops.?

A fourth category includes measures aimed at providing legal certainty, for example in the application
of double tax treaties in a context where the mobility of taxpayers has been significantly limited. In
this regard, guidance has already been issued by the OECD.2® The OECD guidance is largely concerned
with the implications for double tax treaties of the abrupt and dramatic change in where people work
and so covers the relevant impact on: the creation of permanent establishments; the residence of
companies; the position of cross-border workers; and the residence status of individuals. The range of
issues raised (and the various treaty articles that are potentially affected) emphasizes the relevance of
people location issues in the context of double tax treaties.?” Such issues are often highly significant in
their impact. For example, the residence test, which in some cases may be determined by assessing
the location of the central management and control or the location of effective management of a
company, goes to the heart of how taxing rights may be applied and whether treaty benefits are
available in any particular case. People location issues will similarly often have a major impact in the
allocation of profits under a double tax treaty. In the context of profit attribution under Article 7 of the
OECD Model for example, the location of the individual key decision makers in the business is often

23 See IMF, Fiscal affairs Department, Tax Issues: An Overview, Targeted tax measures can immediately support health
priorities, protect individuals and solvent enterprises, and safeguard revenue for the future, (6 April 2020), available at
https://www.imf.org/en/Publications/SPROLLs/covid19-special-notes (accessed 1 May 2020).

24 UK News story, Chancellor waives duties and VAT on vital medical imports, (31 March 2020), available at
https://www.gov.uk/government/news/chancellor-waives-duties-and-vat-on-vital-medical-imports (accessed 1 May 2020).
See also WTO, IMF and WTO heads call for lifting trade restrictions on medical supplies and food, (24 April 2020), available at
https://www.wto.org/english/news e/news20 e/igo 15apr20 e.htm (accessed 1 May 2020). At the EU level, see European
Commission, Decision of 3 April 2020 on relief from import duties and VAT exemption on importation granted for goods
needed to combat the effects of the COVID-19 outbreak during 2020, C(2020) 2146 final (3 April 2020).

25 See UK Policy paper, Carrier bags: why there’s a charge, (Updated 19 March 2020), available at
https://www.gov.uk/government/publications/single-use-plastic-carrier-bags-why-were-introducing-the-charge/carrier-
bags-why-theres-a-5p-charge (accessed 1 May 2020). Please note that this measure does not qualify as a tax as the charge is
not paid to the Revenue.

26 See the OECD, OECD Secretariat Analysis of Tax Treaties and the Impact of the COVID-19 Crisis, (3 April 2020), available at
https://read.oecd-ilibrary.org/view/?ref=127 127237-vsdagpp2t3&title=OECD-Secretariat-analysis-of-tax-treaties-and-the-
impact-of-the-COVID-19-Crisis (accessed 1 May 2020). See also the OECD’s The Forum Network webpage, OECD, OECD issues
recommendations on implications of the COVID-19 crisis on cross-border workers and other related cross-border matters
available at https://www.oecd-forum.org/users/369395-pascal-saint-amans/posts/65032-oecd-issues-recommendations-
on-implications-of-the-covid-19-crisis-on-cross-border-workers-and-other-related-cross-border-matters (accessed 1 May
2020).

27 See S. Padhi, COVID-19: Forced Residency and Unintended Tax Consequences in Times of a Lockdown, Kluwer International
Tax Blog, (9 April 2020), available at http://kluwertaxblog.com/2020/04/09/covid-19-forced-residency-and-unintended-tax-
consequences-in-times-of-a-lockdown/?doing wp cron=1587572215.3586330413818359375000 (accessed 1 May 2020); J.
Schwarz, Lockdown and Tax Treaty Issues, (6 April 2020), Kluwer International Tax Blog,
http://kluwertaxblog.com/2020/04/06/lockdown-and-tax-treaty-issues/ (accessed 1 May 2020); J. Schwarz, Transfer Pricing
and the Corona pandemic, (22 April 2020), available at http://kluwertaxblog.com/2020/04/22/transfer-pricing-and-the-
corona-pandemic/?doing wp cron=1587571921.0904469490051269531250 (accessed 1 May 2020); B. Jones & K. Nathwani,
Where do | lay my hat? 4739 Taxation (2020), https://www.taxation.co.uk/articles/implications-of-covid-19-measures-on-
tax-residence-and-permanent-establishment (accessed 1 May 2020); D. Weber, The Influence of the COVID-19 Pandemic on
the Application of the OECD PPT, GAARs and (Some) SAARs: Lack of Substance for the Protection of Health, (30 April 2020),
available at  http://kluwertaxblog.com/2020/04/30/the-influence-of-the-covid-19-pandemic-on-the-application-of-the-
oecd-ppt-gaars-and-some-saars-lack-of-substance-for-the-protection-of-health/ (accessed 1 May 2020).
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the major factor in determining the allocation of profits as between one state and another. Some
countries have also already issued guidance relevant to the interpretation of tax treaties, including in
relation to the treatment of frontier workers, the operation of residence or effective management
tests and permanent establishment threshold tests.?? We comment further on these treaty-related
issues in Section Il below.

Phase 2: Recovery period

Phase 2 of the crisis corresponds to the recovery period, which will start at the end of the severe
restrictions and is likely to open the path to a slow economic recovery.? In the absence of government
support, this period is expected to be characterized by significant uncertainty and financial constraints
for businesses. This is likely to lead to higher unemployment and limited long-term investment.
Consequently, governments may consider the adoption of support measures, including tax incentives,
to support the economic recovery in the long term.

First, governments could consider extending the measures they have introduced in the first phase of
the crisis in order to boost cash flow. In a period of financial constraints, these measures could be key
in stimulating long-term investments and ensuring businesses viability. Tax payments that have been
deferred in Phase 1 could be deferred further or, even, subsequently cancelled. However, one would
have to anticipate the potential undesirable consequences linked to the cancellation of tax payments,
given that businesses with high tax liability would be favoured over others.

Second, income support schemes for workers could be further extended. Indeed, the abrupt ending of
these measures could put businesses and employees at risk whereas a more gradual tapering-out of
these measures under Phase 2 could help the transition towards a long-term recovery. Although some
businesses might have different needs in terms of support measures, differentiated schemes are likely
to be difficult to implement and, potentially, discriminatory. From a tax perspective, different options
could be considered, including holidays from payroll taxes and employer’s national insurance
contributions. Claw-back mechanisms could be introduced in order to discourage businesses from
laying off employees once the tax incentive has been withdrawn.

Third, VAT rates could be temporarily lowered. Such measures would lead to higher consumption
levels if the reduced tax rates are passed on to consumers, which is unclear and uncertain. If the tax
cut is passed on, these higher levels in consumption during Phase 2 could eventually be reversed to
lower consumption levels once the normal VAT rates have been reintroduced. If the tax cut is not
passed on, the measure would provide cash flow to businesses, which would be similar to the effects
of the first measures analysed above.

28 See, for example, the UK guidance, HMRC approach to UK Permanent Establishment in response to COVID-19 pandemic,
International Manual, INTM 261010 (5 May 2016), available at https://www.gov.uk/hmrc-internal-manuals/international-
manual/intm261010 (accessed 1 May 2020) and UK guidance, HMRC approach to UK Company Residence in response to
COVID-19 Pandemic, International Manual, INTM 120185, available at https://www.gov.uk/hmrc-internal-
manuals/international-manual/intm120185 (accessed 1 May 2020).

29 This section is based on the work of Devereux et al., supra n. 20.
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Fourth, countries could use corporate tax incentives, primarily to reduce the cost of capital and boost
long term investments. The precise effects of such measures are hard to predict due to the large
uncertainty that is expected to remain during the second phase of the crisis.

Phase 3: Long-term

Although it is too early to know when the first and second phases of the crisis will end, many proposals
have already been made to generate additional revenues in the longer term, in part to pay for the
costs of the crisis. Some proposals are for one-off taxes, others are for permanent taxes. Some taxes,
such as wealth taxes and digital services taxes, have been proposed in both forms. Most proposals
made for the longer term have been recycled from similar proposals made in the past. Time will tell if
the crisis will bring about a change in environment that allows for their successful adoption in the
future. This section sets out some of these proposals and their rationale. Particular attention is given
to proposals for a windfall tax on business profits. 3°

A windfall tax on companies which have benefited the most from the crisis could take a number of
different forms. Such a tax could be narrow and sector specific. For example, it could include a small
number of digital giants that have done particularly well from the crisis and have been in the crosshairs
of tax policy makers for some time.3! A windfall tax could alternatively be designed to apply broadly
and include all the businesses that were allowed or able to trade during the lockdown. Saez and
Zucman, for example, advocate an “excess profit taxes”.3? The tax proposals in favour of windfall taxes
often start from the observation that most economic actors have suffered from the crisis, which would
justify the imposition of a tax on the few actors that have been better off during the crisis in order to
“rebalance” the economy. According to Avi-Yonah: “As the nation and world undergoes the
coronavirus crisis, it is unconscionable that some corporations would profit while everyone else
suffers”.3 Moreover, these taxes would be justified on the basis that successful businesses would
never have been as successful under normal circumstances: they have benefited from the fact that
many other businesses could not operate during the crisis. One-time, ex-post, windfall taxes also have
the benefit of being non-distortive and thus economically efficient.>* One would caution that if the
case for a one-off, ex-post excess profits tax is based on its efficiency properties rather than fairness,
then one should be confident in its revenue raising ability. If not, this tax would primarily be a political
gesture.

30 The other tax proposals are analysed more briefly given that the arguments in favour or against these proposals do not
appear to be significantly different as a result of the crisis.

31 For example, the UK National Union of Journalists called for a “windfall tax of 6 per cent on the tech giants, using the Digital
Service Tax, towards funding a News Recovery Plan”. See National Union of Journalists, NUJ launches News Recovery Plan,
(16 April 2020), available at https://www.nuj.org.uk/news/nuj-launches-news-recovery-plan/ (accessed 1 May 2020). See
also J. Waterson, Call for windfall tax on tech firms to help UK Newspapers survive, The Guardian, (17 April 2020), available
at  https://www.theguardian.com/media/2020/apr/17/call-for-windfall-tax-on-tech-firms-to-help-uk-newspapers-survive
(accessed 1 May 2020).

32 E, Saez & G. Zucman, Opinion: Jobs aren’t Being Destroyed This Fast Elsewhere. Why Is That?, The New York Times (30
March 2020), available at https://www.nytimes.com/2020/03/30/opinion/coronavirus-economy-saez-zucman.html
(accessed 1 May 2020). According to Saez and Zucman, “these taxes all had one goal — making sure that no one could benefit
outrageously from a situation in which the masses suffered”. See also A. Christians & T. Diniz Magalhaes, “It’s Time for Pillar
3: A Global Excess Profits Tax for COVID-19 and Beyond”, Tax Notes (1 May 2020).

33 R. Avi-Yonah, It’s Time to Revive the Excess Profits Tax, (27 March 2020), available at https://prospect.org/coronavirus/its-
time-to-revive-the-excess-profits-tax/ (accessed 1 May 2020).

34 proposals for taxes on excess profits have thus far been put forward at a general level. It is not always clear whether they
would all apply ex post.
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Arguments can also be made against the adoption of such taxes. First, while some businesses benefited
from the lockdown, their services also facilitated the adoption of, and compliance with, the lockdown.
For example, life under lockdown would have been unquestionably harder if the services of online
retailers had not been available. Second, designing windfall taxes on digital companies — notable
examples of which seem to have done very well out of the crisis*® —is beset by difficulties.>® How would
the excess profit earned by a multinational digital company in a particular country be computed? These
difficulties could be circumvented by adopting cruder taxes, including taxes on the revenues of such
businesses. But this would be troubling from a tax policy perspective. Taxes on revenues are a poor
proxy for taxes on excess profits. Moreover, what would the limit on such ex post taxes be? If multiple
countries adopted such taxes it could lead to a free-for-all which, if nothing else, would almost certainly
elicit a strong political response from the US, where many of these companies are based, not to
mention appreciable risks of double- (or worse) taxation.

As mentioned above, wealth taxes have been proposed as permanent®” and one-off measures.®® The
rationale for a one-off wealth tax is based on the observation that wealthy individuals have not
suffered from the crisis as much as others and, in some circumstances, have even benefited from the
crisis. Under these circumstances, taxing the wealthy is described as both efficient and socially fair.
According to Landais, Saez and Zucman, a progressive wealth tax would be the best solution to cover
the costs of the pandemic because the “most vulnerable have been hit disproportionately by the
lockdown, as most high-income earners can still work from home and the wealthy can use their wealth
to weather the shock better”.3® Other authors have proposed variants to Landais, Saez and Zucman’s
proposals. For example, Insalaco and Schaanning suggested the idea of an EU-wide universal wealth

35 But see D. Lee, Amazon warns coronavirus costs threaten to wipe out surging sales, Financial Times (1 May 2020), available
at https.//www.ft.com/content/4dc9b8fc-56f5-47ca-b468-a9a2afc2ec7b (accessed 1 May 2020).

36 On the role of the taxation of the digitalised economy in a post-crisis environment, see University of Virginia, Tax Scholars
Join Coalition Finding Solution to Pandemic-Induces State Financial Crises, https://www.law.virginia.edu/news/202004/tax-
scholars-collaborate-solutions-states-financial-crises-due-pandemic (accessed 1 May 2020) (where Ruth Mason is reported
to have said that “if ever there was a time for digital services taxes, this is it”). See OECD, Tax and Fiscal Policy in Response to
the Coronavirus Crisis, supra n. 5: “In a post-crisis environment, it is likely that addressing the tax challenges of the
digitalisation of the economy and ensuring that MNEs pay a minimum level of tax (Pillar 2) will become more prominent”.

37 Such tax proposals have been discussed well before the crisis, such as during campaign of Democrat candidates, Elizabeth
Warren and Bernie Sanders. See B. Greeley, The wealth tax plan worrying US billionaires, Financial Times (11 November 2019),
available at https://www.ft.com/content/Obab153a-026b-11ea-b7bc-f3fade77dd47 (accessed 1 May 2020). For an overview
of the main arguments in favour and against wealth taxes, see E. Saez & G. Zucman, Progressive Wealth Taxation, BPEA
Conference Draft, Brookings Papers on Economic Activity, (2019) available at https://www.brookings.edu/wp-
content/uploads/2019/09/Saez-Zucman_conference-draft.pdf (accessed 1 May 2020).

38 See C. Landais, E. Saez and G. Zucman, A progressive European wealth tax to fund the European COVID response, VOX,
CEPR Policy Portal (3 April 2020), available at https://voxeu.org/article/progressive-european-wealth-tax-fund-european-
covid-response (accessed 1 May 2020). The FT editorial board, Virus lays bare the frailty of the social contract. Radical reforms
are required to forge a society that will work for all, Financial Times (3 April 2020), available at
https://www.ft.com/content/7eff769a-74dd-11ea-95fe-fcd274e920ca (accessed 1 May 2020): “Policies until recently
considered eccentric, such as basic income and wealth taxes, will have to be in the mix”. See also E. Conway, Has the time
come for a one-off wealth tax?, the Times (UK), (23 April 2020), available at https://www.thetimes.co.uk/article/has-the-
time-come-for-a-one-off-wealth-tax-mrt3bgs8m (accessed 1 May 2020); R. Partington, John McDonnell calls for wealth tax
to pay for coronavirus measures, The Guardian, (3 April 2020), available at
https://www.theguardian.com/politics/2020/apr/03/john-mcdonnell-calls-for-wealth-tax-to-pay-for-coronavirus-measures

(accessed 1 May 2020).

39 Landais, Saez and Zucman, supra n. 38.
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tax on financial assets that would “primarily be borne by financially well-off investors”*° whereas Gros

argued in favour of a “one-time EU-wide levy on financial assets”.*!

A final category of proposals is to tax environmental negative externalities. There is a wide consensus
among economists on the positive role of these taxes*? and both the OECD and the IMF Fiscal Affairs
Department have suggested that carbon taxes might form part of the recovery plan adopted by
countries.”® According to the IMF Fiscal Affairs Department, such a “green” recovery” is essential “to
prevent one crisis leading to another”.** Arguably, the crisis makes citizens more aware of the need to
tackle environmental issues, as the potential consequences of a climate crisis could be similar — or
potentially even more significant - in their scope and severity to those seen in the COVID-19 pandemic.

11l. COVID-19 and International Business Taxation

As noted in the Introduction, the COVID-19 crisis comes at a critical time in the history of international
business taxation when there is significant pressure for change. In that context, this section first
discusses a number of issues created by the crisis which impact elements of the existing international
tax system. As the crisis, hopefully, will come to an end in the near future, these issues may be thought
to be of somewhat fleeting importance. However, they are arguably of broader interest as they
concern some of the more problematic areas in the existing tax system.*” In any event, the issues
discussed here may be of longer-lasting concern if the changes in business practices and/or the
changes in the economic environment which causes them are themselves long-lasting. The section
then turns to the on-going process of international tax reform and reflects on how the crisis may affect
it.

1. The impact of the COVID-19 crisis on the operation of the existing international tax system
Operation of tax treaties

As noted in Section 1, the OECD has already acted to provide guidance on the impact of the COVID-19
crisis on the operation of double tax treaties. Some tax authorities have similarly also issued guidance
in this area. As discussed earlier, the thrust of the OECD guidance is to support the continued operation
of treaties on the basis of no or little impact from the crisis. This is on the assumption that the COVID-
19 situation will not last long enough to cause any material effects on the operation of double tax

4 G. Insalaco and E. Schaanning, “European Corona Solidarity Bonds, (2 April 2020), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3567382 (accessed 1 May 2020).

41 D. Gros, “A corona financial solidarity levy”, VOX, CEPR Policy Portal, (22 April 2020), available at
https://voxeu.org/article/corona-financial-solidarity-levy (accessed 1 May 2020)

42 Among others, see D. Fullerton, A. Leicester and S. Smith, Environmental taxes, in: Dimensions of Tax Design (). Mirrlees et
al. eds., OUP 2010), available at https://www.ifs.org.uk/uploads/mirrleesreview/dimensions/ch5.pdf (accessed 1 May 2020);
J. Mirrlees et al.,, Tax by design, Chapter 10: Environmental taxation, (13 September 2011), available at
https://www.ifs.org.uk/uploads/mirrleesreview/design/ch10.pdf (accessed 1 May 2020). See also G. E. Metcalf, Paying for
Pollution. Why a Carbon Tax is Good for America (OUP 2019).

43 The IMF Fiscal Affairs Department issued one note on this topic in April 2020: IMF, Fiscal Affairs Department, Greening the
Recovery, supra n. 16. See also OECD, Tax and Fiscal Policy in Response to the Coronavirus Crisis, supra n. 5, p. 42.

44 |MF, Fiscal Affairs Department, Greening the Recovery, supra n. 16.

45 |t is also true that the primary relevance of the COVID-19 crisis here is its impact as a financial shock or economic crisis.
Sadly, history is littered with financial crises and it is also only just over ten years since the last “unprecedented” global
financial crises, the subprime catastrophe. Any tax lessons gleaned from financial crises may therefore have a broader
relevance.
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treaties, such as (and by virtue of the mobility of people issue) giving rise to the inadvertent creation
of a “home office” permanent establishment (PE), triggering the dependent agency PE rule, or altering
the place of effective management of a company and thereby altering its residence status for the
purposes of a double tax treaty.*

However, notwithstanding this clarification from the OECD of the minimal impact from COVID-19 on
the operation of double tax treaties, there may yet be a more significant impact. There is at the time
of writing some possibility that the COVID-19 crisis will continue for longer than seems generally to be
assumed by those producing the guidance referred to. However, leaving this point aside, it may be
that, despite the OECD view, individual tax authorities adopt different positions on these issues. There
is already some indication of this with tax authorities like the UK HMRC (and though adopting a
generally sympathetic position in relation to the disruption) taking a “facts and circumstances” view
of the consequences of the immobility issues whilst other tax authorities, such as the Australian Tax
Office, have ruled out applying compliance resources to determine if central management and control
is exercised in Australia because of the impacts of COVID-19. Other states, such as Jersey and
Luxembourg, have positively relaxed their normal substance requirements or enacted regulations to
facilitate virtual meetings.*” Another possibility is that attitudes within a tax authority shift or harden
as we move through the current phase of finding ways to cope with the crisis to a phase where the
overwhelming focus is on how to pay for it.

Itis also possible (and in fact seems quite probable) that the experience of the COVID-19 crisis will lead
to some changes in business practice that may be relevant in this context. With the development of
new communication systems and adoption of new practices during the COVID-19 crisis, including the
materially greater use of video conferencing, it is debatable whether there will be a full return to
previous business practices. For example, it seems likely that we will instead see less business travel
and more video conferencing. This may have immediate and enduring implications for board meetings
where the big-picture strategic decisions are made and, at the next level down, executive committee
meetings and the like, where the critical day to day business decisions are made. The result is likely to
be the creation of more practical difficulties for MNEs in maintaining some of the existing disciplines
relating to travel and physical attendance at meetings to support desired tax outcomes. This is
especially relevant in the case of the more senior people in the organisation and in the case of the fora
in which critical business decisions are taken. That of course means that any tax issues created would
normally be significant, given these factors routinely determine the residence status of companies and
the geographical locations to which business profits are to be attributed. There are also corresponding
difficulties created for tax administrations, for example in identifying any relevant changes and
assessing their impact in terms of required filings and pricing or profit adjustments. Accordingly, it
seems likely that these current developments may introduce a number of enduring tax risk
management and tax compliance challenges.

46 The immobility of people issue could also have other implications, such as impacting the application of residence tests of a
company for treaty purposes where the test is determined by the geographical location of, for example, the “central
management and control” of the company.

47 See A. Greenbank, G. Price, R. Kinghall, Corporate residence in the light of COVID-19, Macfarlanes, (26 March 2020) available
at https://www.macfarlanes.com/what-we-think/in-depth/2020/corporate-residence-in-light-of-covid-19/ (accessed 1 May
2020). See also Jersey, Economic substance for companies, Corona virus (COVID-19) and economic substance, available at
https://www.gov.je/TaxesMoney/IncomeTax/Companies/Guidelines/Pages/EconomicSubstanceForCompanies.aspx#ancho

r-3 (accessed 1 May 2020).
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It is worth noting that “mobility” issues have from a policy perspective long been regarded by some
commentators as a source of problems in the current international tax system, for example in relation
to the ease with which profits might be shifted within a MNE group by transferring intellectual property
or capital and risks, etc. to group entities in low-tax jurisdictions. The “immobility” issues referred to
here arguably represent a related set of issues given that they emphasise the significance to the
existing international tax system of the geographical location of the key decision-makers within the
business,* though the present discussion also underlines the tax risk issues and compliance difficulties
that arise in the event of sudden changes in the business environment.

Income allocation and the ALP

The COVID-19 crisis brings a number of fundamental challenges to the operation of the existing income
allocation system, namely the transfer pricing and profit attribution rules.*® These challenges concern
both the immediate impact and consequences of the crisis on existing transfer pricing arrangements
as well as its aftermath (which seems likely to involve a global economic recession).

The COVID-19 crisis raises numerous immediate questions relating to the operation of the transfer
pricing rules. For example, does the normal assumption that limited risk entities should derive stable
profits remain valid in light of the crisis? Should royalties and service payments still be made,
particularly if the payor is in financial difficulty? Where within the group should shut down or
conversion or restructuring costs be borne? How should government support or subsidies be treated
and might the benefits accrue to entities outside the jurisdiction in which any governmental support
is received? How are internal financing arrangements affected? Should existing advanced pricing
agreements (APAs) be modified or suspended?*°

It is possible that a steer on some of these questions may be available by the traditional approach
under the transfer pricing rules of analysing the exact nature of the risks or costs, etc. under
consideration, working through the terms of the relevant contractual arrangements (including having
regard to relevant force majeure or termination clauses), and applying the detailed Transfer Pricing
Guidelines.”® However, such an approach may not be viable in a number of cases.> This is because the
transfer pricing/ arm’s length principle (ALP) system does not readily accommodate a crisis of the sort
that is now being experienced. Rather, the existing guidance on the ALP broadly assumes (and relies

48|t is relevant to note that the recent work on the BEPS project, particularly in the increased emphasis it assigns to functional
activity in the analysis of what it refers to as the “value creation” process, has reinforced the role of the key decision makers
within a business for the purposes of the income allocation rules.

4 The discussion here focuses largely on the transfer pricing issues given they are in practice of greater significance.

50 |In addition to these (and many other similar) questions, there will also be concerns on the part of the tax authorities that
transfer pricing arrangements might in the current environment give rise to BEPS opportunities or lead to some MNEs gaming
the tax rules for dealing with losses.

51The OECD is responsible for OECD, Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations (OECD
Publishing 2017), which are updated periodically. The United Nations has also played a significant role in providing guidance
on the ALP, as reflected in UN, Practical Manual on Transfer Pricing for Developing Countries, (UN 2017).

52 To take a simple example, if an intra group service is provided by one company to its associate and the “benefit test” as
discussed in OECD, Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations (OECD Publishing 2017),
section B.1.1 of Chapter VIl of the OECD’s Transfer Pricing Guidelines is satisfied, it might conventionally be thought that full
payment for the service should be made given that the profitability of the payor normally is irrelevant to the requirement
under transfer pricing rules for the payment to be made. In many current situations, however, the viability of that logic is
being queried as a result of the financial impacts of the crisis.
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on) a functioning market as providing a yardstick for its operation. In the absence of such a functioning
free market (for example in the context of a market where survival rather than profits is the immediate
goal) it becomes increasingly difficult to apply the established guidance on the ALP. In place of
observable financial data, there may be, at best, no more guide available than what may be gleaned
from (some) observable behaviours.>?

It will also be difficult to apply any blanket treatment of the issues (such as generally-applied
adjustments to existing transfer pricing practices) given the differences in the impact of the crisis —and
the intended policy response - from country to country and business sector to business sector. What
this means in practice is that many, if not most, of the affected cases will probably need to be
addressed applying judgements based on the individual facts and circumstances in any particular case.
This will likely require a huge administrative effort and commitment of resources on the part of
taxpayers and tax authorities alike.

There are some aspects of the normal transfer pricing rules and practices that will self-evidently be
impacted by the crisis (for example, the wider reliability of 2020 financial data). Here, the need will be
for practical work-rounds or adjustments. However, there are arguably also some wider implications
for how we understand and interpret the ALP itself. For example, in the relatively recent work of the
OECD on how we should deal with risk in transfer pricing arrangements® it is assumed that risk is
allocable to discrete entities, with the transfer pricing treatment determined by the location in which
the “control” of risk is functionally discharged. However, what may be observed in the current
response to the crisis by businesses is arguably a reflection of a much greater sharing of risks across
entities, potentially altering what we might construe as being at arm’s length. Similarly, the
interactions in the crisis between some unrelated parties (such as third-party distributors and MNE
manufacturers or in franchise models between third party franchisees and MNE franchisors) have
involved various financial support arrangements driven by the commercial inter-dependencies that
exist in these cases. Some of these arrangements are of a sort that would hitherto have seemed most
unlikely ever to be accepted as at arm’s length had they been entered into by related parties. These
issues raise the question of whether and how we interpret the crisis as informing our understanding
of the nature of the ALP. That may well turn on whether the crisis is perceived as some unique and
unprecedented event with limited wider systemic implications, or whether it has a broader relevance
which includes a reassessment of the range of behaviours and arrangements that fall within the
bounds of the ALP.

Internationally coordinated approaches

In normal circumstances, issues such as those discussed above relating to the operation of tax treaties
or to the operation of the ALP, would be addressed on a multilateral or internationally coordinated
basis. However, it is evident from the earlier discussion of the tax response to COVID-19 that the
response has by any measure been extensive, but overwhelmingly discharged on a domestic or state
by state basis. Nonetheless, there have been some calls for multilateral, or at least internationally
coordinated, responses. These calls are typically motivated by the wish to avoid double taxation and

53 Financial data from the current period is unlikely to become available till late 2021.
54 See the extensive discussion of risk, including the newly introduced six step risk framework, in OECD, Transfer Pricing
Guidelines for Multinational Enterprises and Tax Administrations (OECD Publishing 2017), at paragraphs 1.56-1.106.
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dispute by the creation of a more consistent approach. This raises a question as to the viability of any
such multilateral or coordinated actions. The nature of the uncertainties created by the crisis and the
differences in the agendas and attitudes of states, as well as differences in the business sectors
affected (and which in any one sector might also vary from one state to another) may make any
internationally coordinated difficult.

It is possible that such coordinated actions might be more feasible in, for example, clarifying the impact
of the COVID-19 crisis on the interpretation of the ALP given that the ALP standard is very widely
applied across the world and relies on a long-standing practice by which its practical application is
clarified by the OECD.> However, even here the difficulties should not be underestimated. Whilst
clarifying the impact of the COVID-19 crisis on more practical issues such as, for example, the
usefulness of 2020 financial data may be more straightforward, there are many issues which will be
rather more difficult to address and on which securing consensus approaches may be more
challenging.

2. The impact of the COVID-19 crisis on the current reform debate

The crisis has wrought extensive economic harm on countries around the world. Its impact on domestic
and international politics is as yet harder to measure, but likely to be significant too. These factors
could have an impact on the discussions on reforming the international business tax system currently
underway in the Inclusive Framework, though it remains to be seen whether they increase or decrease
the chances of a consensus-based agreement by the end of 2020. The need for tax revenues could
increase some countries’ willingness to coordinate, but it could also increase other countries’
willingness to break ranks if they believe their individual economic interests are better served that
way. The crisis may have underscored the need for international cooperation, but it may also have
made cooperation more difficult as a result of recent frictions among key players such as the United
States and China, but also members of the European Union.>®

Beyond these general considerations, two of the central objectives driving the reform program at the
Inclusive Framework have been given renewed pressure by the crisis. The first objective is that of
addressing the challenges posed by the digitalisation of the economy. It is evident that many
businesses in sectors that are most affected by the crisis have benefitted materially where they have
a capacity to do business on-line.”” This is clearly true of solely online businesses such as Netflix and it
is also demonstrated by the surge in use of video conferencing platforms such as are provided by Zoom.
Other retailers with a developed on-line capability in addition to a network of shops have also been
able to maintain trading at some level in comparison to businesses with no such capability at all. The
COVID-19 crisis has therefore re-emphasised the benefits of a digitalised business capability and it
seems likely that this will lead to the acceleration of new digitized business models (including a shift in
delivery channels from physical outlets to digital interfaces) on a global scale.

55 The work of the United Nations on the ALP is also important, particularly in the context of the ALP and developing countries.
56 In support of more European coordination, see F. Vanistendael et al., Op-Ed: European Solidarity Requires EU Taxes, (21
April 2020), https://eulawlive.com/op-ed-european-solidarity-requires-eu-taxes/ (accessed 1 May 2020).

57 There are of course some sectors, such as airline and hotel businesses, which have largely closed down due to the COVID-
19 virus and where an online capacity has been largely irrelevant to the continuation of business activities.
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An important question is how these developments affect the ongoing work of the OECD and the
Inclusive Framework on the digitalization of business. Immediately prior to the onset of the COVID-19
pandemic, the Inclusive Framework was in the process of working through the detailed contents of the
OECD’s Pillar 1 and Pillar 2 proposals. For many of the delegates to the Inclusive Framework or its
Steering Group body, the COVID-19 pandemic gives a completely new — and extremely urgent - set of
priorities. This might suggest some suspension of work on the digitalization of business agenda in
favour of the immediate COVID-related priorities. However, for the reasons suggested above, the
COVID-19 crisis makes achieving a solution to the digitalization of business issues all the more critical.
This is especially true for those economies that consider that, as exacerbated by the crisis, there is
currently a significant amount of business interaction in its economy which, under the existing
international tax system, gives it no taxing rights at all. It therefore seems unsurprising that the work
on the digitalization of business seems set to continue apace, with no shift from the original 2020
timeline. This suggests that, in the absence of an agreement being reached at the Inclusive Framework,
countries will continue to pursue the application of digital service taxes.

A second objective driving the current reform programme is that of addressing remaining profit
shifting opportunities available to multinationals. While clearly a long-standing objective for countries,
the political and public tolerance for profit shifting is further reduced in a time of crisis. This is reflected
in the discussion earlier in this article of the various calls to limit government support for business in
cases where companies are involved in what may be referred to broadly as tax avoidance practices. A
company failing to pay its “fair share” of tax is deemed to be particularly reprehensible at a time of
national crisis, and this is even more so in light of the massive financial support extended by
governments to businesses. Pillar Il is designed to address remaining profit shifting issues. It is thus
unsurprising that the OECD has argued that the “demand for effective global implementation of the
GloBE proposal under Pillar 2 will be higher” in the post-crisis environment. >

It does of course remain highly uncertain whether a consensus-based agreement will be reached by
the members of the Inclusive Framework by the end of the year, and there are certainly divergent
views as to whether different reform options should be pursued over those currently under
discussion.>® But there can be no doubt that the COVID-19 crisis has raised the political pressure on
countries to address the two main issues on that agenda: developing a solution to the digitalisation of
the economy and dealing with remaining profit shifting opportunities.

58 OECD, Tax and Fiscal Policy in Response to the Coronavirus Crisis, supra n. 5, p. 43. See also S. Laffitte et al., International
corporate taxation after COVID-19: Minimum taxation as the new normal, VOX, CEPR Policy Portal, (14 April 2020), available
at https://voxeu.org/article/minimum-effective-tax-rate-global-multinational-profits (accessed 1 May 2020)

59 See, among others, M. Devereux et al., The OECD Global Anti-Base Erosion Proposal, Oxford University Centre for Business
Taxation Report, (January 2020), available at https://www.sbs.ox.ac.uk/sites/default/files/2020-
02/OECD _GloBE proposal report 2020.pdf (accessed 1 May 2020); J. Englisch and J. Becker, International effective minimum
taxation — the GLOBE proposal 11 World Tax Journal 4 (2019); and J. Hey, Global Minimum Taxation (GLoBE): A new stance
of the OECD on tax competition and national sovereignty?, Working Paper presented at the University of Florida Tax
Colloquium series (2020). More generally, see, for example, M. Devereux and J. Vella, Implications of digitalisation for
international corporate tax reform in: Digital Revolutions in Public Finance, (S. Gupta, et al., eds., International Monetary Fund
2017) and M. Devereux, A. Auerbach, M. Keen, P. Oosterhuis, W. Schén and J Vella, Taxing Profit in a Global Economy, Oxford
University Press (forthcoming).
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IV. Conclusion

We have in the preceding discussion presented our preliminary assessment of the tax response to the
COVID-19 crisis, taking account of the various phases of that response and the wider implications for
the international tax system and its immediate priorities.

There is a clear consensus that, on a global scale, tax is highly relevant to the crisis. A wide variety of
tax policy options are available to address the different phases of the crisis and we have in this article
outlined the main categories of the possible responses. Unsurprisingly, the tax responses in the first
phase of the crisis have largely been implemented on a purely domestic basis, reflecting different
policies and priorities from state to state.

As has been discussed, the crisis also raises issues that potentially affect elements of the international
tax system. Some guidance on the operation of tax treaties in the light of the COVID-19 crisis has
already been issued by the OECD and certain countries. Other issues remain to be addressed. Further,
the crisis comes at a critical time for the international tax system, and in particular at a time when
there is significant pressure for fundamental systemic change. In that regard, the COVID-19 crisis adds
significant pressure to the focus on the two central themes of the ongoing work of the Inclusive
Framework on the digitalisation of business, namely the development of a solution to address the
digitalisation issue (Pillar 1) and the closing of remaining avoidance opportunities (Pillar 2).

There will no doubt be other issues that will emerge and present additional challenges to prevailing
standards and policies (such as, for example, the implications of new tracking systems and their
interaction with prevailing privacy standards and relevance to tax disputes). In all likelihood, the impact
and relevance of the COVID-19 crisis to the tax agenda will remain an important issue for some time
to come, particularly as the full effects of the crisis will take years to play out.
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